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LT&Ek. Zhicl, ANRT—REAY YOBIBIZED 74 NI EhNKBEHET 3B
DT, PRIV EBVERLL. TONA T EANRT—E DB TRUPFITED r— AN
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LAaL., RFHICBASThEBRAXOHEEFI T aoNns ¥yTRAELLZESTES N1 —Y—
THBNE, TONA INEBD T EZREZILZHRTZBE. BEEOT T, E0&
SIHRSHEMZEZBRTZ20ME N SHBENICHHEKEN, XETHHESEL=7
F A4 =T DEFOHMNSI bz L5I28Bbh3,

EELictd,. LENEHESZSSTETHA OO THEBERHAICKD 24k

BT BRSEFIIOVWTSEbIhBZ AL, £ ¥EOL SR, HENEEOH
HORHE LEORBIERINZNVEE, RENTINTVS,
5 HHENEGOITEZNEDRUHSBEIERL T, ANLDREZ/ELZBE.
RS @EZHEFEBEELT (BBEELE S £ 2H)., E0LSHmEIRITNAIMENEW
IHBBETHD. FHRAEAERDIRLD THBN. REPIFIRCERVDT.
BEHTFE I KIILIBERHOAEICLSIZE2IBVHOEEDN S,

12



6 WMEIT, 4% DAETLANLBRYTZ2H0LEDLNBDT, TOWMEEBIT,
KRETRELTVWAKIBN) I a YRBAEBESBRHFTNICEbAEh B LItk
5H0LFHENS.

13



ISP DRBEEE : a—Y—ick 34 %BRICEREZYLTDD
Civil Liability of ISP: Focusing upon Users' Defamation

KERBL Y MEWSFR). BHRAE - PRRE (T B ¥

HIRANO, Susumu
Attorney-at-Law (NYS Bar), Adjunct at Chuo and Meiji Universities

SUMMARY : $E &

The author will analyze ISP's civil liability possibly caused especially by users' posting
defamatory messages.

First, he will explain the common law rule of publishers’ liability for defamatory messages
(including the deferent standards of liability applicable to the primary publishers and distributors
respectively).

Second, he will explain the application of the traditional common law rule to the cyberspace
cases (i.e., _Cubby v. CompuServe, Inc._, 776 F.Supp. 135 (S.D.N.Y. 1991) and _Stratton
Oakmont, Inc. v. Prodigy Services Company, et al._, 1995 N.Y. Misc. Lexis 229, (N.Y. Sup. Ct.
Nassau Co., 1995)

_motion for renewal denied_ 1995 WL 805178 (1995)).

Third, he will explain the new statute (i.e., CDA Sec. 230) which reverses _Stratton Oakmont_.

Forth, he will identify a problem caused by the Sec. 230 and case law (especially _Zeran v.AOL,
Inc._, 958 F. Supp. 1124 (E.D. Va. March 21, 1997) _aff'd._ 129 F. 3d 327 (4th Cir., 1997), _cert.
denied_, 118 S.Ct. 2341 (1998)) which thereafter interprets ISP’s liability;

The problem is that the zone of immunity given by Sec. 230 has not been clear.

The author will emphasize that the interest of the innocent injured (including Mr. Zeran and
others who might become injured in future) should be taken into consideration.

As an example of a possible rule which might implement the author’s argument, he will
introduce a proposal by an American commentator.

Also he will emphasize the necessity of consistent rule of liability applicable to both the
defamation claimants and IP infringement ones.

The author will refer to a leading IP case (_Religious Technology Center v. Netcom Online
Communication Services_, 907 F. Supp. 1361 (N.D. Cal. 1995)) and an example of ISP's self-
regulated policy toward IP infringment claimant.

FAUATERRY FEOAYyE—CRAFIIH LT ISP 28T 3580 GAERIE
#2305 AHD. THERRTIHE (&AW NMeran) BHHRAE) ORI,
ISP MEEBBEDOA Yy E—VABZA > TVREHETHRBEINEBILIICHD 5.
LA LEER. CoREETRRINIOMFBERIEICHS, ESICBEEMEE
LT, EOBETTERIELIREN, FRAMAE2PEICAERBNA Yy —D%
DB (BBWRTOvF T/ 745020 OEARERE ISP ICEORBERTX
EROMN (BHAVERBETRETIREZVON) ENHBEEZDB L LERAFLTHRNERED
N3, ZOBICIE,. SROHHOREE Vo ML ORI E, HREOFHHPBED
Mk E NS ERETAELOFIREDNT VAR EIND I EHHETHAS. 51T,
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HEHOBEN S, FHBTHADOREEDHEA L EEESOANMERREOREDHSE L
BT 5 ISP OBREREOBEAMEOMBEITOVTHRFL THTHRNO TRV,
TOESREEANS. BERMESE 230 £ERINT S Tleran) LEDOT AN HDOKE
HEITERLDD., A¥BHADHAED ISP OFERMICEATIREO—DEANLTH
%, MAT. EEEREOHAD ISP OFHYERHEIZET S Netcon) FHIZERL DD,
Netcom #Hic K AN EHERE Y L — ANOH ENLZMAEHANT 5.

OUTLINE: B¥%E

I.  Common Law Rule before _Zeran_
(Zeran) BHRIOIES - O—LDI—)L

A. Pre-Net Era (Rule in the Real World)
Fw MEFHRLARTD 5 OHEMFIT BT B HIFIE
- Primary Publisher / Distributor Dichotomy
(—KREINT)yy—) & [F4AMYEa—F—) LOENL
(_See_ RESTATEMENT (SECOND) OF TORT; PROSSER & KEETON)

B. Net Era (Rule in the Cyberspace)
F v hEHROHF
- _Cubby_ (ISP as the Distributor)
- _Stratton Oakmont_ (ISP as the Primary Distributor)

1. Special Statute (New Cyber-Statute): Legislation of CDA Sec. 230 and Case Law Which
Interprets it

BERALES 230 & EHH

A.  The Statute -- Immunity of ISP reversing _Stratton Oakmont_
SRS 230 & %E (_Stratton Oakmont_HIRDI—IVEBAT)

B. TheCases ¥I#| ([Zeran! LARE)

- _Zeran_

- _Blumenthal v. Drudge _, 992 F. Supp. 44 (D.C. 1998)

- _Doe v. AOL_, Case No. CL 97-631AE (Cir. Ct. Palm Beach Co. Fla, June 26, 1997),

_aff'd._, Fourth District Court of Appeal, Fla. (Oct. 14, 1998)

- Others (e.g., _Ben Ezra, Weinstein & Co. v. America Online Inc._, No. CIV 97-485
(D.N.Mex. 1999) _available at_

- <http:/flegal.web.aol.com/decisions/dldefam/ezra.html > (visited May 17, 1999);
_Aquino v. ElectriCiti_ 26 Media L. Rep. (BNA) 1032 (Cal. Super. Ct., 1997), story is
available at
<http://www.phillipsnizer.com/int_synopses.htmifcop> (visited May 17, 1999))

III.  The Problem (Zone of Immunity and Zone of Affirmative Duty)
BER . & EEHEHOMBATRRE

- Reasonably Should Not Have Known -- No Liability
15



- Not Knew but Reasonably Should Have Known -- No Liability

- Knew -- No Liability??? (Is This a Good Law?)

- Should the Informed ISP Be Immune from All Liability?

- How Far Should the ISP Be Immune?

- When Does ISP's Affirmative Duty to Act Arise under the Law and How (e.g., mere
deletion is acceptable OR blocking/filtering required)?

IV.  Constitutional Interest (i.e., Free Speech) versus Tort Interest (i.e., Compensation as well as
Deterrence)

B EOFIZR ERETHELOFIREEDINT VR

A.  Between the Innocent Injured (like Mr. Zeran) and ISP, the Latter Might Be the "Cheapest-
Cost Avoider.” BREZMEFHEBMEILIL>B ?

B.  An Example of the Alternative Theory to Balance Both of the Interests (Keith Siver, _Good
Samaritans in Cyberspace_, 23 RUTGERS '
COMPUTER & TECH. L.J. 1(1997).) ISP DI{EHNEIZBE T 2 KB R:

- Delete the Allegedly Defamatory Message only When the Claimant Shows a Prima Facie

Evidence; OR

- Especially in a Doubtful Situation, ISP May Become Free from Liability by Giving the Claimant

the Right to Rebut the Allegedly Defamatory Message

—IEOEAZES BEBRADO I L —AIZDVTIIBED A v E— 2Bk L. HIMs
BLWESICRRBOR2EE5X5.

V.  Possibility of Inconsist Rules Applicable Respectively to Defamation Claimants and IP
Infringement Claimants

HEBRRAOFEITN T HHHE L ANMERREOREICH T2 ThEORESOMME

A.  Problem:  Existence of Pressure Group Might Make the Rule Be Inconsistent - More
Protection for IP Right Holders and Less Protection for Innocent Victims of Defamatory Messages

BEBRORE LD DANMEERROREOINE REIh300?

B. Case Law Hfl
- _Netcom_

C. Special Statute (Safe Harbor) i@ EDt— 7 N—N—#5%E
-DMCA TI%)+ L= LhEEHEE

D. Netcom's Self-Regulated Guideline
v bIALHIT K BANMERBE Y L — AEBRETA K51

<http://www.netcom.com/netcom/protectcopy.html>
(visited May 17, 1999)

16



B SRR

Legal information and law practice

fEL B OH KR E

FUIJITA, Yasuyuki
Attorney at Law

€329
AADOEBREHICBITS Milk) ORAEEBL. $HROKICETS MERt ©
A=V ZBEX T, BEHRFRRLOSEOBEHIOMEFERRS,

1 HEREBICBITS MRt o3R
(1) EWRORES

(a) EEHHR

(b) IR

(c) 7B (ITRdaet. REEME, THREMALRLY)

(d) Tk CGRROWS. S2BFOMR. EHN/ INDRE)
(e) WM (BIGRENHR. £OWERLL)

(2) ®BITHY 5 Mt ORR
- AR (B - EEELY)
« B - BEOEEBREHRM
* BAERIR GRS
cHE
2 HRICHY 3 MFRIL) Of A—JEBBEONL DM
- SERLEXBRHIAELDHBNAFETEZ DI
(1) SRR & TR
HiE QRPEAAAAL T
BEFITHRY 2 HRAKBICAFITBITL TS
BEFITRMAMBEES L DB DbOABMENTNL
BEITOETETHRE
(2) R3EERF & RFERPIDBRH

NPT (a) ~ (c) ZEmBMFRE U TRt
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Patent Practice and Legal Information

# BB X W E A

Hiroaki Takeyama
PATENT ATTORNEY
BX:

1. B RoOBE
(1) %W
(2) Hlh#
. BTFOER
. BN BRORMAEKIE
4. RAOHRERUFRERBEOH S
(1) BHFEH29% (HFO0EH)
(2) 304 (FHAOHHEOBEROHAN)
5. I DODVWTOWI PO (HRAMTEHERBE) 0&d
(1) WIPO ST.14DHRE
(2) Bhé588 1 31
6. 19—y L TIRETRELREMNE
(1) &
(2) HB
(3) &
(4) A1 RS1 >
(5) #&iBtH
7. 127 —3%y L TIRETELNSR
(1) %¥%F (JPO)
(2) =&Yz 71 b (Trilateral Web site)
(3) 2ot

w N

()
ZOLVR—bPE., AEAOBRFEFBICBTI3EHBOBEEZHBEL., dbE
THFEABOBHIZIODWVWTHBT S,

(Summary)
This report presents outline of the legal information on patent practice of
Japan, and the usefulness of patent publication.

1. KirfHoBE
(1) HAH
- ITHEmAEER (RIFk, ZRAFEE. BEXR, dRES)
R (NUEK. PCTH)
cBE. BAe (&R)
- TOMOREE (FERSILE, EEEE REHRAES)
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DR ELS O BT A IR

2. BFrOFH

i B

* NPNERET
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HHRAE
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* HERIOREE

BROBRRET
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HULRORAFEELL TR, ROXSBAABENEISN S,
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NS, KELRIE., HEAXMELTHASIh TV S,

A, HOoNBARERT. BHOMRMAROAHEZRET 2 EK L

LTRIAEhTVS,
(2) 5l AXMELTORA

DNEDOSE, RALNBCPEGKLRIT, FESEFHUITBVWTHAXREL TH

HEhTws,

iz, DARECRFLARE. ERABPIUCENFHOERELTHAS

NnNTWhis,

(3) #EFFRELTOMA

NBOSE, BE LRI, EABEZEETIARNELTRAZATVS,
A EOBRFAREZRT. AHOCECHUANBHOERICERT S

BENNSHENESHHUBTIHABMELTHAZh TN S,

4. RUIOF R R CH R RKOH S
(1) HFEB29% (FIFOEH)
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This report presents outline of the specifications and functionality of XML ("Extensible Markup
Language"), which are expected to be useful from the view point of legal informatics, and
envisages certain applications of XML in the legal domain.
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